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There is no separation of powers in the strict sense between Exe- Cbnd«siQ$.
cutive and Legislature. Parliamentary supremacy involves ultimate
control of the Executive. The practical necessities of parliamentary
government make it necessary for Parliament to trust the Govern-
ment to govern and accept the direction of the Cabinet in regard to
the legislative programme, though retaining the right to amend, to
criticise, to question and in the last resort to defeat. Practical
necessity again demands a large measure of delegation to the Exe-
cutive of power to legislate by rules, regulations and orders. The
independence of the Judiciary has been strictly preserved, but many
justiciable issues are referred not to the ordinary courts, but to
administrative authorities. Where such reference is expedient,
machinery has been devised to secure that reference is made to
tribunals which are impartial and, as a general rule, preserve the
essential features of a fair trial.
No direct answer has been given to the question—how far is How far is
separation of powers desirable? Nor is it easy to say dogmatically separation
that a doctrine which has been subject to widely differing interpre- desirable?
tations is or is not desirable.1 It is not difficult to agree with Montes-
quieu that monopoly of power in any government is dangerous. So
far as his exposition failed to admit that the legislature should act
as a check on the executive power, Le. in his day the prerogative of
the King, his opinion is unacceptable to the modern conception of
parliamentary government, even in the field of external affairs. Nor
does he take much account of the part played by the common law
in moulding constitutional principles and checking real power, His
classification has indeed been used to sustain the argument that
execution and adjudication are only aspects of the single function
of administration. Sir Carleton Allen has pointed out that Montes-
quieu does not himself use the term, separation, or suggest that the
three powers of government should not touch at any point but rather
that they should be subject to mutual restraints—the checks and
balances which have come since to be recognised as fully developed
in our eighteenth-century constitution. If this be so, there is no
need to strive to fit separation of powers into the functional organs
of our constitution.
1 Cf. for example Sir Carleton Allen, Law and Orders, chap. 1, and Sir Ivor
Jennings, The Law and the Constitution, pp. 18 ff, and Appendix I.

